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§89.33

§89.33 Notice from attorney.

Attorneys desiring to execute con-
tracts with any one of the Five Civ-
ilized Tribes shall be required to give
written notice to the Area Director
through the Superintendent having ju-
risdiction over said tribe.

[37 FR 10440, May 23, 1972. Redesignated at 47
FR 13327, Mar. 30, 1982]

§89.34 Tentative form of contract.

The principal officer of any one of
the Choctaw, Cherokee, Creek, Semi-
nole, and Chickasaw Tribes may, if he
desires, obtain a tentative form of con-
tract by written application to the of-
fice of the appropriate Agency Super-
intendent. Requests for forms for an
attorney contract should include a
statement reciting whether the attor-
ney is desired as a general legal coun-
sel in connection with the business of
the tribe or as counsel in respect to
specific problems on which legal coun-
sel is desired, or specific matters re-
quiring representation in court or be-
fore committees of Congress and the
Departments of Government. Requests
for forms for technical service con-
tracts should include a statement of
the particular type of service required
and the purpose for which it is needed.
The anticipated term of each proposed
contract should be stated.

[37 FR 10440, May 23, 1972. Redesignated at 47
FR 13327, Mar. 30, 1982]

§89.35 Execution in quintuplet.

The contract should be executed in
quintuplet, and all copies of it shall be
transmitted by the Superintendent to
the Area Director.

[37 FR 10440, May 23, 1972. Redesignated at 47
FR 13327, Mar. 30, 1982]

PAYMENT OF TRIBAL ATTORNEY FEES
WITH APPROPRIATED FUNDS

SOURCE: 48 FR 3969, Jan. 28, 1983, unless
otherwise noted.

§89.40 General policy.

In ordinary circumstances, legal
services with respect to trust resources
are provided for Indian tribe(s):

(a) By private counsel employed by
tribes when such tribe is financially
able and elects to do so, or

25 CFR Ch. | (4-1-97 Edition)

(b) By the United States as trustee

through the Office of the Solicitor and/
or the Department of Justice.
It is the policy of the Department of
the Interior not to use federally appro-
priated funds to pay for private counsel
to represent Indian tribes. Exceptions
to that policy are listed in §89.41 of
this part.

§89.41 Exceptions to policy.

The Assistant Secretary—Indian Af-
fairs upon concurrence of the Solicitor
and receipt of a recommendation as
provided by §89.43 may, in his/her dis-
cretion, authorize the direct or indirect
expenditure of appropriated funds to
pay reasonable attorney’s fees in order
to permit an Indian tribe to secure pri-
vate legal representation in the follow-
ing circumstances:

(@) When a tribe determines it nec-
essary to bring a court action or to de-
fend itself to protect its trust re-
sources, rights claimed under a treaty,
agreement, executive order, or statute,
or its governmental powers and the At-
torney General refuses assistance or
advises that assistance is not otherwise
available (Comptroller General’s Opin-
ion B-114868, December 6, 1976).

(b) When a tribe determines it nec-
essary to institute or to defend itself in
an administrative proceeding to pro-
tect its trust resources, rights claimed
under a treaty, agreement, executive
order, or statute, or to protect its gov-
ernmental powers and the Solicitor is
unable to provide representation due to
a conflict of interest or other reasons.

(c) When a tribe determines legal as-
sistance necessary, other than for liti-
gation, pursuant to a contract exe-
cuted under Pub. L. 93-638 and the So-
licitor has determined that the services
of his office are not available.

(d) When a tribe determines it criti-
cal, and the Assistant Secretary—In-
dian Affairs finds the concerns of the
tribe to have merit after consultation
with and the advice of the Solicitor, to
intervene, in a lawsuit being handled
by the Justice Department or in an ad-
ministrative proceeding being handled
by the Solicitor because the respon-
sible Government Attorney refuses ei-
ther to exclude or to include some
facet of the suit or proceedings which
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